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PETITION UNDER 37 C.F.R. § 1.183 
FOR SUSPENSION OF THE REQUIREMENTS OF 37 C.F.R. § 1.705(d) AND (e) 

Patentee hereby petitions the Commissioner under 37 C.F.R. § 1.183 for a suspension of 
37 C.F.R. §§ 1.705(d) and (e) and for acceptance of the "Application For Patent Term 
Adjustment Under 37 C.F.R. § 1.705(d)" filed with this petition, to correct an erroneous patent 
term adjustment calculation. 37 C.F.R. §§ 1.705(d) and (e) provide that an application for patent 
term adjustment must be filed within two months after patent issuance and that the period is not 
extendable. 

At the time of issuance of the above patent, the U.S. Patent and Trademark Office's 
("the Office's") published interpretation 1 of the statute and regulations governing patent term 
adjustment unambiguously supported the Office's patent term adjustment calculation for the 
patent. In reliance on the Office's interpretation, as published in the Federal Register, Patentee 
did not challenge the Office's final patent term adjustment calculation. However, on 
September 30, 2008, the U.S. District Court for the District of Columbia issued an opinion in 
Wveth et al. v. Jon W. Dudas (U.S. District Court, D.C., CA No. 07-1492, Mem. Op. 
September 30, 2008) finding that a critical aspect of the Office's published method for 
calculating the patent term adjustment is in error. The court's holding that the Office's 



1 "Explanation of 37 CFR 1.703(f) and of the United States Patent and Trademark Office Interpretation of 35 U.S.C. 
1 54(b)(2)(A)," published on June 21, 2004 at 69 Fed. Reg. 34283-84. 
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interpretation of the statute and regulations governing patent term adjustment is in error occurred 
more than two months after the present patent issued. As a result, petitioner could not have 
reasonably presented a request for reconsideration of the patent term adjustment within the time 
period specified under 37 C.F.R. § 1.705(d). 

37 C.F.R. §1.183 provides that "[i]n an extraordinary situation, when justice requires, any 
requirement of the regulations in this part which is not a requirement of the statutes may be 
suspended or waived ..." The present case presents a rare instance where the Office's published 
interpretation of a statute and corresponding regulations has been overturned by the courts. 
In such an exceptional case, it would be manifestly unjust to punish those who made an earnest 
attempt to comply with the laws and regulations as interpreted by the Office. Furthermore, the 
time period specified under 37 C.F.R. § 1.705(d) is not a requirement of the statutes and is 
therefore eligible for suspension under 37 C.F.R. §1.183. 

As detailed in the enclosed application for patent term adjustment, if this petition is not 
granted then the patent will have a term that is shorter than that to which it is legally entitled, 
seriously prejudicing Patentee in fully enforcing its statutory patent rights. In view of Patentee's 
reliance on the Office's published interpretation of the patent term adjustment statute and 
regulations, and in the interests of fundamental fairness, Patentee respectfully requests that the 
time limit for consideration of an application for patent term adjustment be suspended so as to 
permit reconsideration according to the rule established by the court in Wyeth v. Dudas . 
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The petition fee required by 37 C.F.R. § 1.17(f) in the amount of $400 is being paid 
concurrently herewith on the Electronic Filing System (EFS) by way of Deposit Account 
authorization. Please apply any other charges or credits to Deposit Account No. 06-1050, 
referencing Attorney Docket No. 14539-0004012. 

Respectfully submitted, 



Date: January 22, 2009 /Jack Brennan/ 

Jack Brennan 
Reg. No. 47,443 

Fish & Richardson P.C. 

Citigroup Center 

52nd Floor 

153 East 53rd Street 

New York, New York 10022-461 1 

Telephone: (212) 765-5070 

Facsimile: (877) 769-7945 



30465422.doc 



